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 1.  TIME:  9:00   CASE#: MSC17-01321 
CASE NAME: CREAMER VS. ATCHISSON 
HEARING ON MOTION TOR BE RELIEVED AS COUNSEL 
FILED BY JASMINE CREAMER, et al. 
* TENTATIVE RULING: * 
 
Counsel to appear by CourtCall. Counsel has failed to advise the court whether or not he 
attempted to contact the clients by phone or voice mail and whether he knows if the addresses 
are current through means other than “public record searches.” 

 

  

 2.  TIME:  9:00   CASE#: MSC18-00107 
CASE NAME: IANNACCONE  VS.  NORTH GATE KENNELS 
HEARING ON MOTION TO COMPEL RESPONSES TO DISCOVERY  (Motion 1 of 6) 
FILED BY NORTH GATE KENNELS & CATTERY, et al. 
* TENTATIVE RULING: * 
 
Defendants’ motions to compel are denied and sanctions are awarded to plaintiff.  
 
Trial in this matter was originally set for December 16, 2019. Both counsel appeared for the 
Issue Conference on November 14, 2019. At the conference, plaintiff’s counsel disclosed that 
she was ill and requested a continuance. The court specifically recalls plaintiff’s counsel saying 
that her future was uncertain and she did not know yet if she would be able to continue with the 
trial. Unlike Mr. Steele’s recollection, the court did not hear plaintiff’s counsel state that she was 
withdrawing. To the contrary, counsel stated that she needed time to recover and hoped to be 
able to advocate for all her clients.  
 
The parties rescheduled the Issue Conference to March 27, 2020 and the trial date to April 13, 
2020.  
 
Absent an exception, discovery deadlines are governed by the original trial date. CCP 
2024.020(b). Mr. Steele recalls that, at the issue conference, the court ordered the parties to 
respond to outstanding discovery. Plaintiff’s counsel denies this. The court has no independent 
recollection of the conversation about discovery. However, the November 14, 2019 minutes 
reflect that both parties “agree that discovery is closed. They will continue to talk and believe the 
case can settle.” 
 
Even if Mr. Steele’s recollection is correct, the motions are untimely. Pursuant to CCP 
2024.020(a), discovery motions must be heard no later than 15 days before trial. Since the 
Court hears law and motions matters on Wednesdays, the last day to hear a discovery motion 
for an April 13, 2020 trial would have been March 25, 2020. Assuming personal service, the last 
day to file and serve the motion would have been 16 court days before or March 3, 2020. The 
court coronavirus closure did not take effect until March 16, 2020. Accordingly, the court closure 
did not impact Mr. Steele’s ability to timely file the motions. 
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The court acknowledges Mr. Steele’s point that plaintiff counsel’s declaration was filed a few 
days late and that counsel failed to appear at the two most recent hearings where this matter 
might have been cleared up. Nonetheless, the motions are untimely and Mr. Steele refused to 
take them off calendar. The court therefore awards sanctions to plaintiff’s counsel in the amount 
of $1,500 payable within 30 days of this hearing. 

 

  

 3.  TIME:  9:00   CASE#: MSC18-00107 
CASE NAME: IANNACCONE  VS.  NORTH GATE KENNELS 
HEARING ON MOTION TO/FOR COMPEL RESPONSES TO DISCOVERY  (Motion 2 of 6) 
FILED BY NORTH GATE KENNELS & CATTERY, et al. 
* TENTATIVE RULING: * 
 
See Line 2. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-00107 
CASE NAME: IANNACCONE  VS.  NORTH GATE KENNELS 
HEARING ON MOTION TO COMPEL RESPONSES TO DISCOVERY  (Motion 3 of 6) 
FILED BY LAURA J ROGERS 
* TENTATIVE RULING: * 
 
See Line 2. 
 

  

 5.  TIME:  9:00   CASE#: MSC18-00107 
CASE NAME: IANNACCONE VS. NORTH GATE KENNELS 
HEARING ON MOTION TO COMPEL RESPONSES TO DISCOVERY  (Motion 4 of 6) 
FILED BY NORTH GATE KENNELS & CATTERY, et al. 
* TENTATIVE RULING: * 
 
See Line 2. 
 

  

 6.  TIME:  9:00   CASE#: MSC18-00107 
CASE NAME: IANNACCONE  VS.  NORTH GATE KENNELS 
HEARING ON MOTION TO COMPEL RESPONSES TO DISCOVERY  (Motion 5 of 6) 
FILED BY WILLIAM H. ROGERS 
* TENTATIVE RULING: * 
 
See Line 2. 
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 7.  TIME:  9:00   CASE#: MSC18-00107 
CASE NAME: IANNACCONE  VS.  NORTH GATE KENNELS 
HEARING ON MOTION TO COMPEL RESPONSES TO DISCOVERY  (Motion 6 of 6) 
FILED BY NORTH GATE KENNELS & CATTERY, et al. 
* TENTATIVE RULING: * 
 
See Line 2. 
 

  

 8.  TIME:  9:00   CASE#: MSC18-01357 
CASE NAME: KALNOKI VS. TSANG 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY DR. MICHAEL BROWN 
* TENTATIVE RULING: * 
 
The parties stipulate to continue the matter to September 9, 2020 at 9:00 a.m. 
 

  

 9.  TIME:  9:00   CASE#: MSC18-01357 
CASE NAME: KALNOKI VS. TSANG 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY DR. CAROLYN LACEY 
* TENTATIVE RULING: * 
 
The parties stipulate to continue the matter to September 9, 2020 at 9:00 a.m. 
 

  

10.  TIME:  9:00   CASE#: MSC18-01587 
CASE NAME: CITIBANK VS. LINXPAY 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY LINXPAY, INC. 
* TENTATIVE RULING: * 
 
Defense attorneys’ motion to be relieved as counsel is granted. Counsel shall prepare an order 
after hearing. 
 

  

11.  TIME:  9:00   CASE#: MSC19-02031 
CASE NAME: HAMMOND ENTERPRISES  VS.  PURE POWER 
HEARING ON APPLICATION FOR ADMISSION TO APPEAR PRO HAC VICE 
FILED BY PURE POWER! INC. 
* TENTATIVE RULING: * 
 
Application for admission of J. Robert Smith to appear pro hac vice is granted. 
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12.  TIME:  9:00   CASE#: MSC19-02107 
CASE NAME: CLARK VS. U.S. BANK TRUST 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY U.S. BANK TRUST, N.A., et al. 
* TENTATIVE RULING: * 
 
Defendants’ unopposed demurrer to the FAC is sustained without leave to amend. 
The complaint fails to state facts sufficient to state any cause of action against defendants. 
CCP 430.10(e). 

 

  

13.  TIME:  9:00   CASE#: MSC19-02371 
CASE NAME: PATEL M.D.  VS.  JELD-WEN, INC. 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY JELD-WEN, INC. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer to Plaintiffs' First Amended Complaint ("FAC") filed by defendant 
JELD-WEN, Inc. The Court rules as follows with respect to the demurrers: (1) first cause of 
action – sustained without leave to amend; (2) second and third causes of action – overruled 
as to CCP § 337.15 and sustained, with leave to amend, on the other grounds asserted; (3) 
fourth cause of action –overruled as to CCP § 337.15 and sustained, with leave to amend, on 
other grounds asserted; (4) fifth and sixth causes of action – sustained, with leave to amend.  

Facts Alleged in the FAC 

Plaintiffs the Patels built their home in 2002 and 2003. Defendant JELD-WEN (“JW” for 
convenience) manufactured windows and doors included in the residence. Plaintiffs allege most 
of the windows and doors are defective, and that by 2013, approximately 75% had been 
replaced. They contend a number of the replacement products are also defective.  

Roughly sixteen years after the home was completed, they sued JW on theories of negligence, 
strict product liability, breach of warranty, intentional concealment (fraud) and negligent 
misrepresentation. JW contends the claims are barred by the statute of limitations, and that the 
FAC fails to state claims upon which relief can be granted and is uncertain. 

Governing Standards for Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 
the FAC, but not “ ‘contentions, deductions or conclusions of fact or law.’ ” (Blank v. Kirwan 
(1985) 39 Cal. 3d 311, 318) The Court deems the facts alleged to be true, “however improbable 
they may be.” (Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal. App. 3d 593, 604; 
Universal By-Products, Inc. v. City of Modesto (1974) 43 Cal.App.3d 145, 151)  

The Court gives the FAC “a reasonable interpretation, reading it as a whole and its parts in their 
context.” (Blank v. Kirwan, supra, 39 Cal. 3d at 318) The allegations of the FAC “must be 
liberally construed” in Plaintiff’s favor. (CCP §452; Garton v. Title Ins. & Trust Co. (1980) 106 
Cal.App.3d 365, 376 ["The test on demurrer is not whether the allegations are likely to be 
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proven but whether the allegations preclude liability, and the allegations must be construed 
liberally in favor of the pleader,” citing Skopp v. Weaver (1976) 16 Cal.3d 432])  

Analysis 

A. First Cause of Action – Negligence under the Repair Act (Civil Code § 896) 
Plaintiffs allege a first cause of action for negligence against JW for failure to meet the 
construction and materials standards of Civil Code § 896 under the Right to Repair Act. 
Defendant has demurred to this cause of action on the grounds of the statute of limitations. 
However, Civil Code § 938 of the Right to Repair Act states: "This title applies only to new 
residential units where the purchase agreement with the buyer was signed by the seller on 
or after January 1, 2003." (Emphasis added.) 

Plaintiffs allege that they caused a custom-built home to be constructed, implicitly on real 
property they owned, between 2002 and 2003. (FAC § 8) They do not allege they purchased the 
home pursuant to a purchase agreement in which they were the buyers and which was signed 
by a seller on or after January 1, 2003. The Right to Repair Act, including Civil Code § 896, 
does not apply by its terms to the construction of this property based on Plaintiffs’ allegations. 
Plaintiffs' first cause of action for negligence under Civil Code § 896 is sustained, without 
leave to amend, based on Civil Code § 938. 

B. Second Cause of Action (Negligence) 
 

1. Demurrer Based on Code of Civil Procedure § 337.15 
 

Defendant contends this cause of action is barred by Code of Civil Procedure § 337.15, 
a 10-year statute of repose for claims based on latent construction defects. (Defendant did not 
discuss the potential violation of any other statute of limitation.) The statute at issue bars claims 
arising out of latent construction defects filed more than 10 years after “substantial completion of 
the . . . improvement.” (CCP § 337.15(a)) Defendant asserts this statute bars the second cause 
of action for negligence, as well as the third and fourth causes of action, only as to the original 
window products. (Memo ISO Dem. p. 4, ll. 5-6 (statute of limitations "Related to 2002-2003 
Window Products") 

Though the parties apparently agree Code of Civil Procedure § 337.15 applies, there is 
authority, not addressed by the parties, indicating that the statute by its terms does not apply to 
a manufacturer of component products incorporated into the residence they constructed. 
(Mills v. Forestex Co. (2003) 108 Cal.App.4th 625, 643 ("Mills"); Baker v. Walker & Walker, Inc. 
(1982) 133 Cal. App. 3d 746, 756-757)  

The pleadings are also muddled on the scope of Defendant's Demurrer. Though Defendant 
asserts the statute of limitations for this cause of action bars claims based on the original 
windows, Plaintiffs' Opposition interprets the statute of limitations demurrer to be asserted to 
both the original and replacement products. It was not. (Memo ISO Dem. p. 4, ll. 5-6 (statute of 
limitations "Related to 2002-2003 Window Products")  

Further, Defendant in its Reply interprets Plaintiffs' Opposition as conceding that claims based 
on the original windows would be barred by Code of Civil Procedure § 337.15 because Plaintiffs 
argue the 10-year statute would not apply to the replacement windows (Opp. p. 3, ll. 16-17, 
22-23). However, Plaintiffs do not make that concession. Rather, Plaintiffs are asserting their 
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negligence and other causes of action are not barred by the statute of limitations as to both 
the original products and the replacement products based on the doctrines of delayed 
discovery, equitable tolling and equitable estoppel that they seem to contend apply to all the 
products. (Opp. pp. 4, ll. 14-15 [newly installed windows]; p. 4, l. 28-5, l. 4 [downplayed that 
"the windows needed to be replaced" and "these statutes were tolled from 2013 through 2018" 
and therefore "Plaintiffs' suit would not be barred and the Court should overrule Defendant's 
Demurrer in its entirety"]) (See also FAC ¶¶ 35-37 [Defendant’s alleged failure to honor the 
modified or extended warranty], 41 [allegations regarding replacement of all windows]) After 
asserting that "other applicable statutes of limitations do not bar Plaintiffs' claims," Plaintiffs' 
Opposition addresses  

Defendant does not argue that the statute of limitations bars Plaintiffs' claims as to the 
replacement windows under Code of Civil Procedure §§ 337(1) and 338(b) and (c). 
Defendant only argues the claims for the original windows are barred under Code of Civil 
Procedure § 337.15. (Memo ISO Dem. pp. 4-5) The demurrer on that ground is overruled, 
as the statute does not apply based on its plain language, the Mills decision, and the allegations 
of paragraph 8 of the FAC. 

2. Demurrer Based on Economic Loss Doctrine  
 

Defendant also demurred to the negligence cause of action on the ground it is barred by the 
economic loss rule. In connection with this argument, Defendant contends that any allegations 
in the FAC of alleged property damage to property other than defective window and door 
products themselves is too uncertain to support this tort claim.  

The economic loss rule requires a party alleging a claim in tort to allege “appreciable, 
nonspeculative, present injury” to persons or property caused by the defective product. (Aas v. 
Superior Court (2000) 24 Cal.4th 627, 646 [superseded by statute through the enactment of the 
Right to Repair Act, as explained in Greystone Homes, Inc. v. Midtec, Inc. (2008) 168 
Cal.App.4th 1194, 1203; Seely v. White Motor Co. (1965) 63 Cal.2d 9, 19). The damage to 
property must be damage to “other property,” not the defective product itself, to state a claim for 
tort relief, rather than merely a breach of contract claim for loss of value or damages to the 
product sold. (See e.g. Seely v. White Motor Co., supra, 63 Cal.2d at 18) Allegations of 
damages to property other than the defective product is “an element of a plaintiff’s common law 
cause of action,” not an affirmative defense to the claim. (Greystone Homes, Inc. v. Midtec, Inc. 
(2008) 168 Cal.App.4th 1194, 1215)  

The FAC is uncertain. It fails to allege which window and door products (original, replacement or 
both) allegedly caused damage to "other property" at the residence, and when that other 
property damage occurred as a result of alleged defects in the original and replacement 
products, respectively. (See, e.g., ¶¶ 28, 34 ["By 2018, many of the remaining original windows 
and doors were failing"], 38 ["replacement of all windows and doors . . . is required at this time"]; 
FAC ¶¶ 32 [“damage to paint, damage to window and door frames and casement, sashes, dry 
wall, plaster and stucco surrounding the windows,” 33 [“failing windows have led to water 
intrusion and other property damage at the subject property”])  

The demurrer to Plaintiffs’ second cause of action is therefore sustained, with leave to amend, 
based on this ground. 

C. Third Cause of Action – Strict Liability 
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For the reasons set forth above, the demurrer based on the statute of limitations of Code of Civil 
Procedure § 337.15 is overruled based on the inapplicability of that statute. (Mills v. Forestex 
Co., supra, 108 Cal.App.4th at 647)  

Defendant has also demurred to this cause of action on the grounds it fails to state a claim for 
which relief can be granted and for uncertainty based on the economic loss rule. (Memo. ISO 
Dem. p. 6, ll. 10-11) As in the case of negligence, Plaintiffs must allege appreciable injury to 
other property, other than the defective product itself, in order to state a claim for relief for strict 
product liability against JW. (Carrau v. Marvin Lumber & Cedar Co. (2001) 93 Cal.App.4th 281, 
294 [reversing jury verdict for strict liability in homeowner’s favor against a window 
manufacturer, as the only evidence of damage to property other than the defective windows was 
a couple of hundred dollars in damage to Sheetrock and wallpaper which was insufficient to 
support a tort claim for hundreds of thousands of dollars based on the damages for the defective 
windows themselves]) 

For the reasons set forth regarding the negligence cause of action, the demurrer to this third 
cause of action based on uncertainty and the economic loss rule is also sustained, with leave 
to amend. 

D. Fourth Cause of Action – Breach of Express Warranty 
 

For the reasons set forth above, the demurrer to this cause of action based on Code of Civil 
Procedure § 337.15 is overruled as the statute is inapplicable here. (Mills v. Forestex Co., 
supra, 108 Cal.App.4th at 647)  

Plaintiffs' allege breach of express warranties as to both the original and replacement products 
based on written sales and marketing materials in connection with the products "installed, 
replaced and repaired." (FAC ¶¶ 9, 10, 70 [alleging written sales and marketing materials as 
basis for express warranty]) Plaintiffs allege that the warranty was extended by mutual 
agreement to May 22, 2018, based on an agreement allegedly made by the parties in April 
2014. (FAC ¶ 30) 

Defendant also demurred to this cause of action as to the replacement windows on the ground 
that there is no privity of contract between Plaintiffs and Defendant since they did not pay for the 
replacement windows, only the installation costs (FAC ¶ 22), and therefore the warranties were 
not part of Plaintiffs' bargain in buying the replacement products so as to give rise to an express 
warranty for the replacement products. Defendant contends that any agreement to extend the 
warranty to apply to the replacement products and to all products through May 2018 is 
unenforceable based on lack of consideration.  

In response to these arguments, Plaintiffs cite only Civil Code § 1698, with no analysis, to 
support the generic proposition that a contract may be modified. Under Civil Code § 1698, if the 
original contract was in writing, the modification must be in writing, or if the modification is oral, 
it is only enforceable to the extent it has been executed, or is supported by new consideration. 
(Civ. Code § 1698(a), (b), and (c)) Plaintiffs' FAC does not allege whether the extension 
agreement was made orally or in writing, and they do not allege the extent to which it was 
executed or supported by new consideration so as to meet the criteria of Civil Code § 1698 for 
an enforceable modification of a written agreement, upon which they rely. Plaintiffs' Opposition 
does not address the lack of privity regarding the replacement products at all, other than to state 
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that Plaintiffs bought the replacement windows, which is not alleged in the FAC. (Opp. p. 7, 
ll. 7-8, FAC ¶ 22) 

Therefore, the demurrer to this cause of action is sustained, with leave to amend with respect 
to the failure to allege facts to support privity and facts regarding any modification of an 
agreement to meet Civil Code § 1698.  

E. Demurrer to Fifth Cause of Action – Fraud (Intentional Concealment) 
 

Fraud and deceit can take various forms, including a false statement of material fact, 
suppression of a material fact by one with a duty to disclose it, or a promise made without intent 
to perform. (Civil Code § 1710 [defining “deceit”]) Civil Code § 1572 [defining "actual fraud"]) 
The elements of fraud as “ ‘(a) misrepresentation (false representation, concealment, or 
nondisclosure); (b) knowledge of falsity (or ‘scienter’); (c) intent to defraud, i.e., to induce 
reliance; (d) justifiable reliance; and (e) resulting damage.’ [Citations omitted.]” (Id. at 638)  

Fraud must be pled with specificity. A plaintiff is required to plead the "who, what, when, and 
where" of the alleged misrepresentation, including, as to a corporate defendant the identity and 
authority of the person who made the alleged misrepresentation, and what they stated or wrote. 
(Lazar v. Superior Court (1996) 12 Cal.4th 631, 645, citing Tarmann v. State Farm Mutual Auto. 
Ins. Co. (1991) 2 Cal. App. 4th 153, 157]) To state a claim for intentional misrepresentation 
claim based on a promise made without intent to perform, Plaintiffs must allege circumstances 
that support an inference of a contemporaneous intention not to perform when the promise is 
made, in order to differentiate the alleged false promise from a simple breach of contract, in this 
case breach of express warranty. (Tenzer v. Superscope, Inc. (1985) 39 Cal.3d 18, 300)  

Defendant asserts three grounds for demurrer: (1) the statute of limitations of § 338, which is 
three years from date of discovery of the fraud; (2) failure to allege fraud with sufficient 
specificity; and (3) that the facts alleged do not state a claim for fraud.  

Plaintiffs appear to allege false representations and/or concealment of facts regarding the 
replacement products being free of defects and regarding the manufacture date of certain 
replacement products as well as a form of promise made without intent to perform based on the 
alleged promise to extend the warranty and refusal to honor the extension. As to the 
representations or concealment regarding the replacement windows, the FAC includes 
allegations that products manufactured in 2004 had been subject to suits for defects and 
Defendant therefore knew or had reason to know the replacement parts it was using were likely 
to be defective, as well as that Defendant misrepresented the repairs to the defective original 
products were properly completed. (FAC ¶¶ 16-21, 26-28, 78-80) The Court must accept these 
allegations as true. Defendant does not address Plaintiffs' allegations that there were lawsuits 
apprising Defendant that the original and replacement products were subject to lawsuits for 
defects. (FAC ¶¶ 78-80) 

However, Plaintiffs do not allege when or how they discovered the information the 
representations were false or discovered the true facts regarding the products, and when they 
sustained damage, such that they were on notice of their claims for purposes of bringing suit. 
The lack of specific allegations addressing these issues renders the cause of action deficient as 
pled, particularly in light of other allegations in the FAC, including allegations that Plaintiffs knew 
some of the replacement parts bore 2004 dates, that they knew some replacement products 
were defective by 2012 or 2013 and had caused damage, and that they had hired an expert to 
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evaluate Defendant’s products. (FAC ¶¶ 17, 19, 23, 24)  A complaint is subject to demurrer 
when it does not allege the date of the alleged wrongful acts, thereby hampering a defendant's 
ability to assert the applicable statute of limitations. (See George Pepperdine Foundation v. 
Pepperdine (1954) 126 Cal.App.2d 154, 162, overruled on other grounds in Holt v. College of 
Osteopathic Physicians & Surgeons (1964) 61 Cal.2d 750, 757)  

Further, because of the specificity requirement for pleading fraud, the FAC does not meet that 
standard in light of the lack of any specific facts, dates or time frames with respect to the 
discovery of the alleged fraud, given the three-year statute and the allegations of defects in the 
replacement products as of 2013.  

Regarding Defendant’s contention that the misrepresentations alleged in the FAC are non-
actionable opinions or predictions of future events regarding the performance of the products or 
the products not failing or being defective, certain expressions of opinion can be treated as 
positive affirmations of fact, particularly when made by a person with expertise who holds itself 
out as having superior knowledge regarding the subject of the assertion. (Gagne v. Bertran 
(1954) 43 Cal.2d 481, 489) (See also Public Employees' Retirement System v. Moody's 
Investors Service, Inc. (2014) 226 Cal.App.4th 643, 662 [collecting cases]) If Defendant knew it 
was using 2004 parts for the replacement products that Defendant knew were likely defective 
based on defect claims from other lawsuits and misrepresented when the products were 
manufactured, those facts would be more than mere opinions or predictions of future events. 
Defendant as the manufacturer of the replacement products could be expected to know if its 
products were defective or likely to fail if it was aware of defects in similar products 
manufactured in the same time frame, as Plaintiffs allege.  

To the extent the fraud claim is based on promise made without intent to perform in not honoring 
the extended warranty, the FAC also lacks the requisite specificity. Plaintiffs do not allege facts 
identifying the corporate representative who allegedly promised to extend the warranty, 
the person’s authority, and manner of making the promise (orally, in writing and the form of 
any writing). Further, they do not allege additional facts and circumstances that support an 
inference of a promise made without intent to perform, instead of an agreement honestly made 
that was not performed. (Tarmann v. State Farm Mutual Auto. Ins. Co. (1991) 2 Cal. App. 4th 
153, 158-159)  

For these reasons, the demurrers to the fifth cause of action are sustained, with leave to 
amend.  

F. Demurrer to Sixth Cause of Action – Negligent Misrepresentation (Failure to Disclose) 
 

Plaintiffs also allege a claim for negligent misrepresentation based on a negligent failure to 
disclose material information. "Negligent misrepresentation is a form of deceit, the elements of 
which consist of (1) a misrepresentation of a past or existing material fact, (2) without 
reasonable grounds for believing it to be true, (3) with intent to induce another's reliance on the 
fact misrepresented, (4) ignorance of the truth and justifiable reliance thereon by the party to 
whom the misrepresentation was directed, and (5) damages.” (Fox v. Pollack (1986) 181 
Cal.App.3d 954, 962) Like intentional misrepresentation, it must be alleged with specificity. 
(Charnay v. Cobert (2006) 145 Cal.App.4th 170, 185, fn. 14) Assertion of a fact without a 
reasonable ground for believing to be true or without sufficient basis can constitute negligent 
misrepresentation. (Small v. Fritz Companies, Inc. (2003) 30 Cal.4th 167, 174) 
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The negligent misrepresentation cause of action incorporates all prior allegations. (FAC ¶ 84) 
It is similarly deficient as to its failure to allege when and how Plaintiffs discovered the alleged 
negligent misrepresentations and when they suffered damage.  

To the extent Plaintiffs allege fraud based on a promise made without intention to perform, i.e. 
that Defendant would honor an extended warranty on the windows when it did not intend to do 
so (Opp. p. 7, ll. 27-28), that claim is not legally viable as a claim for negligent misrepresentation 
because “intent” is inherent in the promise made without intent to perform type of fraud. 
(Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 Cal.App.4th 153,159)  

The demurrer is sustained, with leave to amend, based on the grounds of the statute of 
limitations, lack of specificity, and failure to state a claim on which relief can be granted to the 
extent the claim is based on promise made without intent to perform. 

 

  

14.  TIME:  9:00   CASE#: MSN19-1331 
CASE NAME: ALEX-MOORE  VS.  BOARD OF CCCERA 
SPECIALLY SET HEARING ON: ORAL ARGUMENT ON WRIT PETITION 
SET BY DEPARTMENT 21 
* TENTATIVE RULING: * 
 
The court continues the hearing on this matter to July 22, 2020 at 9:00 a.m. 
 

  

15.  TIME:  9:00   CASE#: MSN19-1381 
CASE NAME: VERNON CAPITAL VS.  GIVV, INC. 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
RE KEVIN JOHN SENN 
* TENTATIVE RULING: * 
 
Motions by defense attorney to be relieved as counsel is granted. The Court will sign 
the orders provided. 

 

  

16.  TIME:  9:00   CASE#: MSN19-1381 
CASE NAME: VERNON CAPITAL VS.  GIVV, INC. 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
RE LPH FINANCIAL, INC. 
* TENTATIVE RULING: * 
 
See Line 15. 
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17.  TIME:  9:00   CASE#: MSN19-1381 
CASE NAME: VERNON CAPITAL VS.  GIVV, INC. 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
RE GIVV, INC. 
* TENTATIVE RULING: * 
 
See Line 15. 
 

  

18.  TIME:  9:00   CASE#: MSN19-1381 
CASE NAME: VERNON CAPITAL  VS.  GIVV, INC. 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
RE LINX CARD, INC. 
* TENTATIVE RULING: * 
 
See Line 15. 
 

  

19.  TIME:  1:30   CASE#: MSC17-02277 
CASE NAME: MIGUEL CASTILLO VS. RAUL RAMIREZ 
MANDATORY SETTLEMENT CONFERENCE 
SET BY THE COURT 
* TENTATIVE RULING: * 
 
Parties to appear via Zoom. 

 

 

 
ADD-ONS 

 

 

20.  TIME:  9:01 CASE#: MSC19-02511 
CASE NAME: CHAIKEN  VS.  THE REUTLINGER COMMUNITY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY THE REUTLINGER COMMUNITY 
* TENTATIVE RULING: * 
 

The Demurrer to the First Amended Complaint (“FAC”) is sustained as to 
the individual plaintiffs without leave to amend, on all causes of action, on the basis of 
standing.  

The Demurrer is sustained on the first cause of action for breach of fiduciary duty, 
without leave to amend, for failure to allege facts sufficient to constitute a cause of 
action. 

The Demurrer is otherwise overruled. 
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Defendants Jay Zimmer, Jordan Rose, Sherry Berkman, David Grant, Jean Jones, 
Craig Judson, Renee Powell, Gloria Ruth, Sam Salkin, Mark Usatin, Joel White, and Jack Katz 
(collectively, “individual defendants”), as well as The Reutlinger Community, and Eskaton, are 
to file their answers within 10 days. 

Background 

Defendant The Reutlinger Community (“Reutlinger”) is a nonprofit public benefit 
corporation that owns and operates a senior living community in Danville. (FAC, ¶¶1-2, 30.) 
Home to up to 180 senior citizens, it offers specialized assisted living, enhanced care, memory 
care, and skilled nursing units. (Ibid.) The mission of Reutlinger is to “provide high quality health 
care and social support services to seniors in a life-enhancing and stimulating environment with 
a commitment to Jewish values.” (Id. at ¶30.) 

Reutlinger was originally founded by plaintiff, the Jewish Community Federation of the 
Greater East Bay (“Federation”) as the “Home for Jewish Parents” located in Oakland. (FAC, 
¶48.) The Federation is a 501 (c)(3) non-profit corporation "dedicated to building a vibrant and 
inclusive local Jewish community, and to enhancing the well-being of Jews in the East Bay, 
Israel, and throughout the world." Its bylaws state its purpose of holding accountable communal 
agencies to which it provides support. (FAC, ¶29.) 

In 1994, the Home for Jewish Parents separated from the Federation and became an 
independent nonprofit public benefit corporation. (FAC, ¶48.) 

In 1995, the Federation transferred the Danville real property to this new entity, now 
known as Reutlinger, as well as all funds and pledges it had received for construction of the 
Danville facility, but retained its rights to operate endowment funds that were then held for the 
benefit of Reutlinger. (FAC, ¶49.) In making the transfer, Reutlinger agreed to deed the Danville 
property back to the Federation if funding goals were not met by April 15, 1997. (FAC, ¶50.) 
Reutlinger acknowledged that it was “a non-profit, public benefit corporation and that its Articles 
of Incorporation provide that the property of the corporation is irrevocably dedicated to 
charitable purposes and that upon dissolution of the corporation its remaining assets shall be 
distributed to Federation." (FAC, ¶51.) Reutlinger further agreed "that if for any reason 
[Reutlinger] dissolves or no longer owns or operates the New Home [in Danville] then the New 
Home shall be offered to the Federation which may agree to accept the New Home at such 
time, subject to all real property taxes, liens, encumbrances and matters of record." (FAC, ¶52.) 

Plaintiffs further allege that, in 1996, Federation and Reutlinger entered into a 
Memorandum of Understanding providing that Reutlinger: "shall not be permitted to sell, 
transfer or encumber the Danville property without prior written consent of the Federation." 
(FAC, ¶54.) The parties further agreed that if Reutlinger were to ultimately be unable to 
continue the operation of Reutlinger, then Federation would have the right to assume its 
operation. (FAC, ¶55.) 

In September of 2019, Reutlinger entered into an "Affiliation Agreement" with defendant 
Eskaton, a regional owner and operator of independent living and continuing care facilities, 
under which under which Reutlinger would transfer control of the Danville property and cease to 
continue its independent operation. (FAC at ¶¶7-8.) Prior to entering into the Affiliation 
Agreement, Reutlinger's Board did not obtain written consent of the Federation or offer the 
Federation the opportunity to assume operations or ownership of Reutlinger. (FAC, ¶8.) 
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Referred to by plaintiffs as a “takeover,” the Agreement puts Reutlinger at risk of losing 
its identity and commitment to the East Bay Jewish community. (FAC, ¶¶9, 13, 78-84.) 
Reutlinger's board of directors will be replaced by that of Eskaton, and Eskaton will control 
Reutlinger's $35 million in assets without any obligation to preserve the Danville facility or 
adhere to Reutlinger's mission. (Ibid.) The process by which Reutlinger and Eskaton executed 
the Agreement sought no input from Reutlinger's constituents, gave no opportunity for the 
public to comment, and disclosed very little relevant information to the community in advance. 
(FAC at ¶10.) Plaintiffs allege that the abandonment of Reutlinger's mission, and the surrender 
of its assets to Eskaton, were not the result of any urgency, necessity, or lack of better options. 
(FAC, ¶14.) 

As required by California Corporations Code section 5920, Reutlinger and Eskaton 
provided written notice to the Attorney General of this transaction, in which they represented 
that "The proposed affiliation will not involve any sale, transfer, merger or other disposition of 
any of the assets of Reutlinger." Plaintiffs contend the representation is not accurate, and that 
the "affiliation" would transfer control of Reutlinger and its assets to Eskaton. (FAC, ¶¶89-90.)  

The individual plaintiffs filed suit on December 2, 2019 to stop the affiliation. Those 
plaintiffs are supporters and donors, former board members, members of Reutlinger’s trustee 
“advisory board” and “family council,” and children of Reutlinger residents. (FAC, ¶¶16-28.) On 
February 5, 2020, the Court sustained defendants’ demurrer to the original complaint with leave 
to amend. The basis for that ruling was plaintiffs’ failure to demonstrate the required standing to 
bring their claims.  

On March 11, 2020, the Attorney General conditionally consented to the proposed 
affiliation. (FAC, ¶92.)  

On April 29, 2020, a FAC was filed, adding plaintiff Federation and two purported 
causes of action: one for breach of contract against Reutlinger, and one for an accounting 
against all defendants. The operative complaint therefore alleges the following causes of action: 
(1) Breach of Fiduciary Duty against the individual defendants, (2) Breach of Charitable Trust 
against the individual defendants, (3) Breach of Contract against Reutlinger, (4) Declaratory 
Relief against all defendants, and (5) Accounting against all defendants. 

After satisfying their duty to meet and confer with plaintiffs, Reutlinger and the individual 
defendants demurred to the FAC. They argue that the individual plaintiffs continue to lack 
standing, and that the Federation's failure to allege both a valid contract and its breach, deprive 
it of standing as well. Defendants further argue they do not owe a fiduciary duty to the individual 
plaintiffs or the Federation. They urge this Court to exercise judicial abstention since the 
Attorney General has already considered the factors that the Court would consider in deciding 
plaintiffs’ claims. 

Eskaton joins in Reutlinger’s demurrer, but raises no independent arguments. 

Evidentiary Matters 

Defendants object to the exhibits to the Declaration of Philip Miller in Support of 
Plaintiffs’ Opposition. Exhibit A appears to be a 1995 Resolution by the Federation and Exhibit 
B appears to be the 1996 Memorandum of Understanding between the Federation and 
Reutlinger. Defendants’ objections are sustained as to both exhibits on the grounds raised by 
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defendants’ objections: the documents are unauthenticated hearsay not subject to the business 
records exception to the hearsay rule.  

Defendants also request judicial notice of six documents (Exhibits A-F), to which 
plaintiffs do not object: (A) the Affiliation Agreement entered into between Reutlinger and 
Eskaton, dated August 29, 2019; (B) Reutlinger's articles of incorporation, (C) March 11, 2020 
letter from the California Attorney General conditionally consenting to the affiliation, (D) 
Department of Public Health All Facilities Letter defining what constitutes a change of 
ownership, (E) License details for Reutlinger as a skilled nursing facility, and (F) the notice 
regarding the public meeting on the affiliation. The request is granted as to Exhibits B-F for 
the reasons set forth in the request.  

The Court declines to take notice of the Affiliation Agreement because it is not a “fact or 
proposition,” and because it is not the sort of matter “capable of immediate and accurate 
determination by resort to sources of reasonably indisputable accuracy,” as described in 
Evidence Code, § 452(h). 

Analysis 

The limited role of a demurrer is to test the legal sufficiency of a complaint. It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading. 
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.) For purposes of a 
demurrer, all properly pleaded facts are admitted as true. (Aubry v. Tri-City Hospital Dist. (1992) 
2 Cal.4th 962, 967.) “If the complaint states a cause of action under any theory, regardless of 
the title under which the factual basis for relief is stated, that aspect of the complaint is good 
against a demurrer.” (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38.) 
The demurrer is sustained if the complaint fails to state a cause of action under any possible 
legal theory. (Sheehan v. San Francisco 49ers, Ltd. (2009) 45 Cal.4th 992, 998.) 

A complaint that is not brought by the party who has standing to sue is subject to 
general demurrer (Code Civ. Proc., § 430.10, subd. (b); Hart v. County of Los Angeles (1968) 
260 Cal.App.2d 512, 516.) 

(1) Breach of Fiduciary Duty (against the individual defendants) 

The elements of a cause of action for breach of fiduciary duty are the existence of a 
fiduciary relationship, breach of fiduciary duty, and damages. (Oasis West Realty, LLC v. 
Goldman (2011) 51 Cal.4th 811, 820.) 

Plaintiffs in this case continue to be unable to set forth a fiduciary relationship that would 
give rise to a breach of fiduciary duty. Their allegations suggest a duty to Reutlinger itself, not to 
them (see, e.g., FAC, ¶¶71-73), yet this is not a derivative suit. The statute cited by plaintiffs, 
Corporations Code section 5231(a), describes a duty owed to Reutlinger, not plaintiffs (“A 
director shall perform the duties of a director [...] in good faith, in a manner that director believes 
to be in the best interests of the corporation […].”)  

Accordingly, plaintiffs fail to allege facts sufficient to state a cause of action for breach of 
fiduciary duty. The demurrer is sustained to this cause of action without leave to amend. 

(2) Breach of Charitable Trust (against the individual defendants) 

Defendants advance two arguments against the second cause of action. First, they 
repeat their challenge to the individual plaintiffs’ standing that they asserted in their demurrer to 
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the original complaint, and second, they argue plaintiffs fail to allege a breach of trust because 
no diversion of assets has yet occurred.  

Addressing their first argument, California Corporations Code section 5142 provides 
specific categories of plaintiffs who can sue to remedy breach of a charitable trust. These 
include those plaintiffs pursuing derivative suits, directors, officers, persons with any 
contractual, property, or reversionary interest in the assets subject to a charitable trust, and the 
Attorney General or any person granted relator status by the Attorney General. (Corp. Code, 
§ 5142(a).) “Person” includes a corporation as well as a natural person. (Corp. Code, § 18.) 

Standing 

Individual Plaintiffs 

While the individual plaintiffs fall into multiple categories of concerned persons—donors, 
potential beneficiaries, former board members, family members of beneficiaries, advisory 
council members, etc.—none of these categories rise to the level of conferring standing on 
these individuals. The individual plaintiffs have added rough dollar amounts to the allegations in 
the FAC to support the argument that they have “special interests” in enforcement of the trust 
apart from Corporations Code section 5142. How much must a donation total in order to have 
standing? The size of a donation does not change its status as an irrevocable gift. 

None of the cases cited in the opposition support standing for similarly situated plaintiffs 
under the asserted theory that their “special interests” permit them to bring suit. Holt v. College 
of Osteopathic Physicians & Surgeons (1964) 61 Cal.2d 750 allowed standing for minority 
trustees, “fiduciaries” who were both “few in number” and “charged with the duty of managing 
the charity's affairs.” (Id. at 755.) The donor who was permitted to enforce a trust in L.B. 
Research & Education Foundation v. UCLA Foundation (2005) 130 Cal.App.4th 171, was held 
to have created a conditional contract, not a charitable trust, reserving certain rights not 
reserved by plaintiffs here. In Fairbairn v. Fid. Invs. Charitable Gift Fund (N.D.Cal. Nov. 28, 
2018, No. 18-cv-04881-JSC) 2018 U.S.Dist.LEXIS 201714, donors retained exclusive future 
advisory rights over the funds at issue. Hooker v. Edes Home (D.C. 1990) 579 A.2d 608, 613), 
is also distinguishable as the plaintiff there was a member of a very small class of potential 
beneficiaries. 

Placing limits on standing to enforce charitable trusts arises from the need to protect the 
trusts from vexatious litigation, “possibly based on an inadequate investigation, by a large, 
changing, and uncertain class of the public to be benefited.” (Patton v. Sherwood (2007) 152 
Cal.App.4th 339, 342-343.)  

Individual Plaintiffs have not established standing to enforce a charitable trust. 

Federation 

In contrast to the individual plaintiffs, assuming the truth of Federation’s allegations 
regarding its agreement with Reutlinger, as they must be assumed on demurrer, Federation 
has retained “reversionary, contractual, or property interest[s] in the assets subject to such 
charitable trust” such that it has standing in this case. (Corp. Code, § 5142(a)(4).) 
Defendants argue that because it fails to sufficiently plead breach of contract, the Federation 
cannot enforce the charitable trust. The Court finds breach of contract is sufficiently pleaded, 
as discussed below. 
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Sufficiency of Stated Facts 

Defendants’ second argument—that no diversion of assets has occurred so no breach 
has yet occurred—goes to the merits of the claims to be adjudicated, not to whether a cause of 
action has been sufficiently alleged. In their previous demurrer, defendants argued that there 
could be no breach of trust because the AG had issued no decision. Now that the decision has 
been issued, it is unclear what more needs to occur under defendants’ argument. Plaintiffs 
argue, inter alia, that the change in governance is ceasing to operate the business, an event 
that would give Federation the right to assume operation or ownership of Reutlinger. This issue 
is not too speculative for judicial review. 

Accordingly, Federation has sufficiently pleaded a cause of action for breach of 
charitable trust. 

(3) Breach of Contract (against Reutlinger) 

Defendants argue that Federation’s breach of contract cause of action is deficient 
because it is the lack of a writing is fatal under the statute of frauds, and because no actual 
breach has occurred, and as such, Federation has no reversionary, contractual or property 
interest sufficient to give it standing in this case. 

A Writing 

To plead a breach of contract, a plaintiff must allege: (1) the existence of the contract, 
(2) plaintiff's performance or excuse for nonperformance, (3) defendant's breach, and (4) the 
resulting damages to the plaintiff. (Oasis West Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 
821.) Attaching a copy of a written contract and incorporating it by reference are not essential. 
A contract may be properly pleaded by alleging the making of the contract and its legal effect. 
(See Construction Protective Servs., Inc. v. TIG Specialty Ins. Co. (2002) 29 Cal. 4th 189, 199, 
Miles v. Deutsche Bank Nat’l Trust Co. (2015) 236 Cal. App. 4th 394, 402; Perry v. Robertson 
(1988) 201 Cal. App. 3d 333, 341.) 

Plaintiffs state, in relevant part: 

53. In 1996, a Memorandum of Understanding was entered into between the 
Federation and Reutlinger concerning the Danville property. 

54. The Memorandum of Understanding states that Reutlinger: "shall not be 
permitted to sell, transfer or encumber the Danville property without prior written 
consent of the Federation." 

55. Further, the parties agreed that if Reutlinger were to "commence[] operation 
and ultimately [be] unable to continue the operation of the business of the New 
Home then Federation shall have the right to assume operation of the New 
Home or to assume ownership of the New Home .... " 

[…] 

112. The 1996 Memorandum of Understanding between the Federation and the 
Home for Jewish Parents is a valid contract. 

113. The Federation has fully and faithfully performed all obligations required of 
it under the Memorandum of Understanding. 
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Plaintiffs’ reference to the Memorandum of Understanding is sufficient to indicate the 
contract is written. Defendants are concerned that it cannot be ascertained from the pleading 
whether the contract is written or oral. The Court disagrees. The MOU is sufficiently described 
as a written agreement. If defendants believe that the Statute of Frauds defense defeats the 
Federation’s claim, they may raise this by the proper motion, at which time any pertinent and 
admissible evidence may be introduced by both sides. 

Breach 

The FAC states, “It was a condition of that transfer of the Danville property that 
Reutlinger would not ‘sell, transfer or encumber the Danville property without prior written 
consent of the Federation.’" The FAC further states, “It was a further condition of that transfer 
that, should Reutlinger "ultimately [be] unable to continue the operation of the business of the 
New Home [Reutlinger], then Federation shall have the right to assume operation of the New 
Home or to assume ownership of the New Home.” (FAC, ¶¶5-6.) Defendants argue that 
plaintiffs have not pleaded the Danville property was sold or transferred, because it has not 
been “sold or transferred.” They also argue that plaintiffs cannot plead Reutlinger’s inability to 
continue operations, thereby failing to trigger the Federation’s rights in the MOU.  

Plaintiffs do allege transfer. For example, see ¶¶8, 79, 90, and 114 (“Reutlinger 
breached and otherwise failed to fulfill its obligations under the Memorandum of Understanding 
by failing to obtain the written consent of the Federation prior to selling, transferring, or 
encumbering the Danville property, and by failing to offer operation or ownership of The 
Reutlinger Community to the Federation prior to signing the Affiliation Agreement.”) 

Plaintiffs cite authorities discussing assignment, holding generally that a change in the 
legal form of ownership of a business may be construed as a transfer if depending on “whether 
it affects the interests of the parties protected by the nonassignability of the contract." (People 
ex rel. Dept. Pub. Wks. v. McNamara Corp. Ltd. (1972) 28 Cal.App.3d 641, 648.) The 
Federation’s alleged right to assume operation or ownership of Reutlinger is lost pursuant to the 
transaction in this case. As defendant points out, the California Department of Public Health’s 
definitions of a “change in ownership” regarding a skilled nursing facility do not specifically 
include the replacement of a board of directors (RJN Ex. E), but these definitions are not 
decisive as to the contractual intention between the Federation and Reutlinger, which controls 
here. The Court has insufficient evidence to make a determination as to the intent of the 
contracting parties by their use of the words, “. 

Accordingly, Federation has sufficiently pleaded a cause of action for breach of contract.  

(4) Declaratory Relief (against all defendants) 

Defendants argue here that “[b]ecause each of Plaintiffs' claims fail, there is no 
actual controversy existing between the parties and thus, any cause of action for declaratory 
relief fails.”   

Because declaratory relief requires both standing and ripeness, one cannot analyze 
the requested declaratory relief without evaluating the nature of the rights and duties that 
the plaintiff is asserting. (See D. Cummins Corp. v. United States Fidelity & Guaranty Co. 
(2016) 246 Cal.App.4th 1484, 1489-1490.) As noted in the Court’s ruling on the original 
demurrer, individual plaintiffs’ failure to establish standing here defeats the propriety of their 
declaratory relief cause of action. Nothing about the FAC changes this. Federation, on the 
other hand, has stated a claim for declaratory relief. (See Market Lofts Community Assn. v. 9th 
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Street Market Lofts, LLC (2014) 222 Cal.App.4th 924, 932 [“The law allows any party with an 
interest in a contract to pursue a declaration of rights as to that instrument when an actual 
controversy exists.”])  

As to Federation’s cause of action for declaratory relief, the demurrer is overruled. 

(5) Accounting (against all defendants) 

To plead a request for an accounting, a complaint “need only state facts showing the 
existence of the relationship which requires an accounting and the statement that some 
balance is due the plaintiff.” (Los Defensores, Inc. v. Gomez (2014) 223 Cal.App.4th 377, 401.) 

As noted in the Court’s ruling on the original demurrer, individual plaintiffs’ failure 
to establish standing here defeats the propriety of their request for an accounting. Nothing 
about the FAC changes this. Federation has set forth a claim for an accounting as it alleges 
that it transferred funds and pledges to Reutlinger. (FAC, ¶49.) As to Federation, the demurrer 
is overruled. 

Equitable Abstention 

Defendants argue that this Court should decline to “inject” itself into the administrative 
proceedings already before the Attorney General, and abstain in favor of the agency’s action. 
Courts may choose to abstain where a plaintiff seeks equitable relief (e.g., an injunction) and 
resolution of the suit would require the determination of complex economic policy which is 
better handled by the legislature or an administrative agency. (Alvarado v. Selma Convalescent 
Hospital (2007) 153 Cal.App.4th 1292, 1298.) There does appear to be substantial overlap in 
the issues plaintiffs raise here with the factors the Attorney General has considered. (See 
Exhibit C to Wyler Decl.; Corp. Code, § 5923; Cal. Code Regs., tit. 11, § 999.5(f).) These 
factors include whether the terms of the transaction are fair to the nonprofit corporation, 
whether the agreement or transaction involves or constitutes any breach of trust, and whether 
the transaction may create a significant effect on the availability and accessibility of cultural 
interests provided by the facility in the affected community.  

Despite the similarity in these issues, contractual and statutory interpretation are basic 
judicial functions that the Court is well-positioned to perform. (See Arce v. Kaiser Foundation 
Health Plan, Inc. (2010) 181 Cal.App.4th 471, 499-500.) As such, the Court does not find 
abstention appropriate in this case. 
 
Joinder 

The joinder filed by defendant Eskaton is allowed, but Eskaton presents no independent 
argument. While Eskaton’s reply brief argues that plaintiffs allege nothing in the FAC that would 
support their fourth and fifth causes of action against Eskaton, plaintiffs have not been afforded 
the opportunity to respond to the argument. Accordingly, the demurrer, as to Eskaton, 
is overruled. 
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21.  TIME:  9:01 CASE#: MSC19-02511 
CASE NAME: CHAIKEN  VS.  THE REUTLINGER COMMUNITY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY ESKATON 
* TENTATIVE RULING: * 
 
[See line 20.] 
 

 

THIS TENTATIVE RULING IS PLACED ON BEHALF OF DEPT. 285, HONORABLE JUDITH 
CRADDICK (RET). PARTIES MAY CONTACT DEPARTMENT 21 IF THEY WISH TO 
CONTEST THE JUDGE’S TENTATIVE RULING. 
 
22.   TIME:  8:30 CASE#: MSC13-00491 
CASE NAME: T&S VS MANCHENO 
HEARING ON REVIEW ON COMPLIANCE RE: CONTEMPT 
*TENTATIVE RULING* 
 
No appearance required unless this Tentative Ruling is contested and the Court is notified pursuant 

to Local Rules. 

This matter was set for review/compliance hearing on 7/8/2020, pursuant to the Order and 

Judgment of Contempt made by this Court and filed on 1/4/2019. Defendant/Contemnor Juan 

Carlos Mancheno was found in contempt of this Court’s prior order of 8/15/2018 and sentenced 

accordingly; however, execution of the sentence and payment of fine were stayed on condition that 

Defendant/Contemnor Mancheno complied with the 8/15/2018 and the 1/4/2019 Orders in all 

respects for 18 months from the date of the 1/4/2019 Order.  This Court has received no information 

or Declaration under Oath from Plaintiff T&S Enterprises, Tina Runk and/or Stephen Nerheim and/or 

their Attorney Terence Mayo that Defendant/Contemnor has failed to comply with or violated this 

Court’s Orders of 8/15/2018 and 1/4/2019 in any respect.  Therefore, IT IS ORDERED that the 

stayed sentence and the fine are hereby DISMISSED and the Contempt is DISCHARGED for 

all purposes. 

 

 

 


